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THE BROADCASTING ACT 1990
(A) Section 175 of this Act amends the Copyright, Designs and Patents Act 1988 (i) by
the insertion of new Sections 135A-135G, concerning collective licences for the inclusion
of sound recordings in broadcasts and cable programme services, and (ii) making
consequential amendments to Sections 149 and 179 of the 1988 Act.

(B) Section 179 of this Act amends the Copyright, Designs and Patents Act 1988 (i) by
the insertion of a new Section 297A concerning unauthorised decoders, and (ii) by
amending Section 299 of the 1988 Act.

(C) This Act (Schedule 21 thereof) also repeals subsection (4) of Section 134 of the
Copyright, Designs and Patents Act 1988.

Broadcasting Act 1990, Section 175

Use as of right of sound recordings in broadcasts and cable programme services.
1988 c. 48.

175.—(1) In Chapter VII of Part I of the Copyright, Designs and Patents Act 1988
(copyright licensing) there shall be inserted after section 135—

“Use as of right of sound recordings in broadcasts and cable programme
services

Circumstances in which right available.

135A.—(1) Section 135C applies to the inclusion in a broadcast or cable
programme service of any sound recordings if—

(a) a licence to include those recordings in the broadcast or cable programme
service could be granted by a licensing body or such a body could procure the
grant of a licence to do so,

(b) the condition in subsection (2) or (3) applies, and

(c) the person including those recordings in the broadcast or cable programme
service has complied with section 135B.



(2) Where the person including the recordings in the broadcast or cable programme
service does not hold a licence to do so, the condition is that the licensing body refuses to
grant, or procure the grant of, such a licence, being a licence—

(a) whose terms as to payment for including the recordings in the broadcast or
cable programme service would be acceptable to him or comply with an
order of the Copyright Tribunal under section 135D relating to such a licence
or any scheme under which it would be granted, and

(b) allowing unlimited needletime or such needletime as he has demanded.

(3) Where he holds a licence to include the recordings in the broadcast or cable
programme service, the condition is that the terms of the licence limit needletime and the
licensing body refuses to substitute or procure the substitution of terms allowing
unlimited needletime or such needletime as he has demanded, or refuses to do so on
terms that fall within subsection (2)(a).

(4) The references in subsection (2) to refusing to grant, or procure the grant of, a
licence, and in subsection (3) to refusing to substitute or procure the substitution of terms,
include failing to do so within a reasonable time of being asked.

(5) In the group of sections from this section to section 135G—

“needletime” means the time in any period (whether determined as a number of
hours in the period or a proportion of the period, or otherwise) in which any recordings
may be included in a broadcast or cable programme service;

“sound recording” does not include a film sound track when accompanying a film.

(6) In sections 135B to 135G, “terms of payment” means terms as to payment for
including sound recordings in a broadcast or cable programme service.

Notice of intention to exercise right.

135B.—(1) A person intending to avail himself of the right conferred by
section 135C must—

(a) give notice to the licensing body of his intention to exercise the right, asking
the body to propose terms of payment, and

(b) after receiving the proposal or the expiry of a reasonable period, give
reasonable notice to the licensing body of the date on which he proposes to
begin exercising that right, and the terms of payment in accordance with
which he intends to do so.

(2) Where he has a licence to include the recordings in a broadcast or cable
programme service, the date specified in a notice under subsection (1)(b) must not be
sooner than the date of expiry of that licence except in a case falling within
section 135A(3).

(3) Before the person intending to avail himself of the right begins to exercise it, he
must—

(a) give reasonable notice to the Copyright Tribunal of his intention to exercise
the right, and of the date on which he proposes to begin to do so, and



(b) apply to the Tribunal under section 135D to settle the terms of payment.

Conditions for exercise of right.

135C.—(1) A person who, on or after the date specified in a notice under
section 135B(1)(b), includes in a

broadcast or cable programme service any sound recordings in circumstances in which
this section applies, and who—

(a) complies with any reasonable condition, notice of which has been given to
him by the licensing body, as to inclusion in the broadcast or cable
programme service of those recordings,

(b) provides that body with such information about their inclusion in the
broadcast or cable programme service as it may reasonably require, and

(c) makes the payments to the licensing body that are required by this section,

shall be in the same position as regards infringement of copyright as if he had at all
material times been the holder of a licence granted by the owner of the copyright in
question.

(2) Payments are to be made at not less than quarterly intervals in arrears.

(3) The amount of any payment is that determined in accordance with any order of
the Copyright Tribunal under section 135D or, if no such order has been made—

(a) in accordance with any proposal for terms of payment made by the licensing
body pursuant to a request under section 135B, or

(b) where no proposal has been so made or the amount determined in accordance
with the proposal so made is unreasonably high, in accordance with the terms
of payment notified to the licensing body under section 135B(1)(b).

(4) Where this section applies to the inclusion in a broadcast or cable programme
service of any sound recordings, it does so in place of any licence.

Applications to settle payments.

135D.—(1) On an application to settle the terms of payment, the Copyright
Tribunal shall consider the matter and make such order as it may determine to be
reasonable in the circumstances.

(2) An order under subsection (1) has effect from the date the applicant begins to
exercise the right conferred by section 135C and any necessary repayments, or further
payments, shall be made in respect of amounts that have fallen due.

References etc. about conditions, information and other terms.

135E.—(1) A person exercising the right conferred by section 135C, or who has
given notice to the Copyright Tribunal of his intention to do so, may refer to the
Tribunal—



(a) any question whether any condition as to the inclusion in a broadcast or cable
programme service of sound recordings, notice of which has been given to
him by the licensing body in question, is a reasonable condition, or

(b) any question whether any information is information which the licensing
body can reasonably require him to provide.

(2) On a reference under this section, the Tribunal shall consider the matter and
make such order as it may determine to be reasonable in the circumstances.

Application for review of order.

135F.—(1) A person exercising the right conferred by section 135C or the licensing
body may apply to the Copyright Tribunal to review any order under section 135D or
135E.

(2) An application shall not be made, except with the special leave of the
Tribunal—

(a) within twelve months from the date of the order, or of the decision on a
previous application under this section, or

(b) if the order was made so as to be in force for fifteen months or less, or as a
result of a decision on a previous application is due to expire within fifteen
months of that decision, until the last three months before the expiry date.

(3) On the application the Tribunal shall consider the matter and make such order
confirming or varying the original order as it may determine to be reasonable in the
circumstances.

(4) An order under this section has effect from the date on which it is made or such
later date as may be specified by the Tribunal.

Factors to be taken into account.

135G.—(1) In determining what is reasonable on an application or reference under
section 135D or 135E, or on reviewing any order under section 135F, the Copyright
Tribunal shall—

(a) have regard to the terms of any orders which it has made in the case of
persons in similar circumstances exercising the right conferred by
section 135C, and

(b) exercise its powers so as to secure that there is no unreasonable
discrimination between persons exercising that right against the same
licensing body.

(2) In settling the terms of payment under section 135D, the Tribunal shall not be
guided by any order it has made under any enactment other than that section.

(3) Section 134 (factors to be taken into account: retransmissions) applies on an
application or reference under sections 135D to 135F as it applies on an application or
reference relating to a licence.”



(2) In section 149 of that Act (jurisdiction of the Copyright Tribunal), after
paragraph (c) there shall be inserted—

“(cc) section 135D or 135E (application or reference with respect to use as of right
of sound recordings in broadcasts or cable programme services);”.

(3) In section 179 of that Act (index of defined expressions)—

(a) in the appropriate places in alphabetical order there shall be inserted—

“needletime section 135A”, and

“terms of payment section 135A”, and

(b) in the entry for sound recordings, for “section 5” there shall be substituted
“sections 5 and 135A”.

Broadcasting Act 1990, Section 179

Unauthorised decoders

Unauthorised decoders for encrypted services etc.

179.—(1) In the Copyright, Designs and Patents Act 1988 the following section
shall be inserted after section 297—

“Unauthorised decoders.

297A.—(1) A person who makes, imports, sells or lets for hire any unauthorised
decoder shall be guilty of an offence and liable on summary conviction to a fine not
exceeding level 5 on the standard scale.

(2) It is a defence to any prosecution for an offence under this section for the
defendant to prove that he did not know, and had no reasonable ground for knowing, that
the decoder was an unauthorised decoder.

(3) In this section—

“apparatus” includes any device, component or electronic data;

“decoder” means any apparatus which is designed or adapted to enable (whether on
its own or with any other apparatus) an encrypted transmission to be decoded;

“transmission” means any programme included in a broadcasting or cable
programme service which is provided from a place in the United Kingdom; and

“unauthorised”, in relation to a decoder, means a decoder which will enable
encrypted transmissions to be viewed in decoded form without payment of the fee
(however imposed) which the person making the transmission, or on whose behalf it is
made, charges for viewing those transmissions, or viewing any service of which they
form part.”

(2) In section 299 of the Act of 1988 (fraudulent reception of programmes
broadcast from countries or territories outside the United Kingdom)—



(a) subsection (2) shall cease to have effect; and

(b) in subsection (5), after “297” there shall be inserted “297A”.

Broadcasting Act 1990
Chapter Short title Extent of repeal

In Article 12, in paragraph (2)(a) the words
“broadcasting or cable”, in paragraphs (4)(b)
and (5)(b) the words “broadcast or”, wherever
occurring, and paragraphs (7) and (8).
Article 13(4).

S.I.1987/463 (N.I.7). Public Order (Northern
Ireland) Order 1987.

In Article 17, the definitions of “broadcast” and
“cable programme service”.

S.I.1987/2049 (N.I.20). Consumer Protection
(Northern Ireland)
Order 1987.

In Article 17(6), the definition of “cable
programme service”.

1988 c. 40. Education Reform Act
1988.

In Schedule 12, paragraph 49.

1988 c. 48. Copyright, Designs and
Patents Act 1988.

Section 134(4)

S.I.1988/915. Control of Misleading
Advertisements
Regulations 1988.

In regulation 2(1), the definitions of “broadcast
advertisement”, “Cable Authority”, “IBA” and
“licensable service”.

S.I.1988/1846 (N.I.16). Criminal Justice
(Serious Fraud)
(Northern Ireland)
Order 1988.

In Article 10(16), the definitions of “broadcast”
and “cable programme”.

Section 181.1989 c. 26. Finance Act 1989.
Schedule 16.


